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PETER D'ERRICO
University of Massachusetts

FEDERAL ANTIINDIAN LAW: WHY A CHALLENGE TO “CHRISTIAN DISCOVERY" CREATES A
METAPHYSICAL CRISIS FOR THE US

Abstract

The legal doctrine of “Christian Discovery” remains the foundation of United States federal
anti-Indian law, yet it is rarely challenged directly in litigation. This essay argues that
confronting the doctrine poses not merely a legal challenge but a metaphysical crisis for the
United States itself. Through close analysis of the nineteenth-century “Marshall Trilogy” —
Johnson v. Mclntosh, Cherokee Nation v. Georgia, and Worcester v. Georgia— the essay
demonstrates that federal Indian law is grounded in an explicit claim of Christian European
land appropriation and a corresponding denial of Indigenous sovereignty.

The essay critiques common misreadings of these cases that treat dicta about Native
“occupancy,” “guardianship,” or “trust” as affirmations of Indigenous rights. Instead, it shows
how such language functions rhetorically to obscure the doctrine’s central purpose:
legitimizing U.S. ownership of Indigenous lands and plenary power over Indigenous peoples.
Situating Christian Discovery within a broader jurisprudential framework, the essay argues
that land appropriation is the primeval legal act from which U.S. property law, sovereignty,
and territorial authority derive.

By comparing Brown v. Board of Educafion with Tee-Hit-Ton v. United States, the essay highlights
how the Court embraced racial equality while reaffirming colonial domination. It concludes by
urging litigators to directly challenge Christian Discovery, arguing that avoidance perpetuates
a system of domination sustained by legal formalism and reformist rhetoric.

Keywords: Indigenous peoples, Indigenous Sovereignty, colonization, colenial domination,
racial equality, anti-indian law, legal formalism, Chnstian Discovery, U.S property law,
territorial authority, and Indigenous rights.
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FEDERAL ANTEINDIAN LAW: WHY A CHALLENGE TO “CHRISTIAN DISCOVERY" CREATES A
METAPHYSICAL CRISIS FOR THE US

Discussions about the infamous legal doctrine of “Christian Discovery” almost always provoke
the question, “What can we do?” The question may be a hopeful request for tactics and
strategy for change. Or it may be a world-weary expression of cynicism about the very
possibility of change.

The situation reminds me of the environment in which Thurgood Marshall initiated his
challenge to “separate but equal” racial segregation doctrine that eventually led to its
overruling in 1954 in Brown v. Board of Education.! One of Marshall’s tasks was to coordinate
tactics among sometimes over-eager allies; not every case was equally suitable for a challenge.
Success came from coordinated, close planning. Marshall also had to respond to skeptics who
said he was on a fool's errand, that segregation was “just the way it is, and we can work with
it”; they told Marshall not to rock the boat. But he did. He gathered critiques of legalized race
domination, litigated, and overcame it.

Today, “Christian Discovery” doctrine is criticized in many law reviews and books, but in
almost no litigation. One of my aims in this essay is to sharpen the criticism by focusing on the
doctrinal foundations, especially to correct misreadings that interfere with tactics and strategy
for overruling the doctrine. Another aim is to encourage more critique in litigation.

Lawyers are rightly cautious about challenging entrenched doctrine, because they can be
sanctioned under civil procedure rules for making “frivolous” arguments.

Black’s Law Dictionary defines a “frivolous” lawsuit as one that is “groundless . . . with little
prospect of success; often brought to embarrass or annoy the defendant.”? Surely a challenge to
Christian Discovery doctrine will “embarrass or annoy” the United States, but annoyance is
not the purpose of the lawsuit that we can imagine. The purpose is to free Indigenous Peoples
from the dominating grip of fifteenth-century impenal colonial religious concepts entrenched
in federal anti-Indian law.

In fact, there is actually room for challenge, because the Rules of Civil Procedure also say that
arguments for “reversals of existing law or for creation of new law” are not “frivolous” if the
litigant “has researched the issues and found some support for its theories even in minority
opinions, in law review articles, or through consultation with other attorneys.” Arguments
specifically identified as calling for a change in the law are “viewed with greater tolerance.”?

Given the leeway in the Rules and increasingly widespread critical commentary to support an
argument for legal change, there is no excuse for the avoidance of challenge in court cases —no
room for “it’s just the way it is, so work with it.”

! Brown v. Board of Education of Topeka, 347 U.S. 483 (1954).
? Black’s Law Dictionary, 7th ed. 1999,
* Fed. R. Giv. P. 11, Advisory Committee Notes, 1993 Amendment.
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